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The
Scottish Historical Review

Vor. XIV., No. 53 OcroBer 1916

The Suitors of the Sheriff Court?

AS early as the time of King David I. each of the great law

officers—the Justiciar, the Chamberlain, the Chancellor and
the Constable—had his own jurisdiction ; and when, about the
same period, Scotland was divided into sheriffdoms, the sheriff
acted as the King’s minister in the execution of the Royal writs,

1The material facts with which this paper is concerned, so far at least as they
have been ascertained by me, are to be found in early legal tracts, in the Scots
Statutes, in the charters contained in the Register of the Great Seal, in the Records
of the Sheriff Courts, in a few decided cases, and in Craig’s Jus Feudale (Edin-
burgh, 3rd ed. 1732, L. x. 32; IL iii. 33, xi. 18), Balfour’s Practicks (Edinburgh,
1754, pp- 272 f.), and Skene’s De Verborum Significatione (s.v. “Sheriff> and ¢ Sok’).
The lists of absentees and jurors in the MS. Sheriff Court Books of Fife (1514-20)
and Linlithgow (vol. i. 1541-61; vol. ii. 1551-54, 1556-59 ; there are numerous
later volumes) are of the first importance in dealing with the matter in hand. I
am much indebted to Mr. R. K. Hannay, Curator of the Historical Department
of H.M. General Register House, for directing my attention to them, and for his
invaluable help, counsel and suggestions. The early sheriff court books of Lanark,
Inverness, and Dumfries have not been kept with the same attention to detail as
the Fife and Linlithgow books, and are consequently of less service. In the
Records of the Sheriff Court of Aberdeenshire, ed. by D. Littlejohn, Aberdeen, 1904
{New Spalding Club), the lists of absentees in the earliest sheriff court book have
not been printed. ‘The following books have also been consulted : A Compilation
of the Forms of Process of the Court of Session, etc., Edinburgh, 1809 (containing two
tracts as to the procedure in the baron court) ; James Glassfurd, Remarks on the
Coustitution and Procedure of the Scottisk Courts of Law, Edinburgh, 1812 (App. IL.);
Miscellany of the Spalding Club, Aberdeen, 1842, ii. (containing extracts from the
Register of the Regality of Spynie (1592-1601); T%e Court Book of the Barony of
Urie in Kincardineshire (1604-1747), ed. by R. Gordon Barron, Edinburgh, 1892
(Scott. Hist. Soc.) ; The Practice of the Sheriff Courts of Scotland in Civil Cases, by

S.H.R. VOL. XIV. A



2 Sir P. J. Hamilton-Grierson

and in the conduct of cases both civil and criminal.2 The sheriff’s
was thus a delegated jurisdiction, and the sheriff’s court was
the King’s baron court.®

By a statute of King William ¢ it was enacted that ‘at the hed
of ilke xl dayis ilke schiref sal hald his mutis, and baronis,
knychtis and free haldaris and the stewardis of bishopis, abbotis
and erlis at thir schiref mutis thai sal be, and gif ony of thaim
cumis not thairto thai sal be in the kingis amercyment.” In a
passage of the Quoniam Attachiamenta,® which deals with the
attendance of vassals at the courts of their superiors, it is laid
down that ¢nullus sectator tenetur venire ad curiam domini sui
sine legali summonicione... Quilibet tamen sectator ad tria placita
capitalia sine summonicione venire tenetur,’ and we find a statute
of 14308 prescribing that ‘apone the service of Inquestis and of
Retouris agayn to the kingis chapell [that] all frehaldaris dwelland
within ony schirefdomis comper at the hede courtis in thar propir
personis with thar selis, bot gif it happyn thaim to be absent apone
resonable causs. And gif ony be absent, in that case that he send
for hym a sufficiende gentillman his attornay with the sele of his

J. Dove Wilson, 3rd ed. Edinburgh, 1883 (Introduction); The Constitutional
History of England, by William Stubbs, 2nd ed. Oxford, 1877, ii. pp. 205f;
¢The Suitors of the County Court, by F. W, Maitland, T%e English Historical
Review, iii. (1888), pp. 417 f. ; Select Pleas in Manorial and Seignorial Courts, ed.
F. W. Maitland (Selden Society), London, 1889, i. pp. xlviiff. ; Tke History of
English Law before the time of Edward I. by F. Pollock and F. W. Maitland, 2nd
ed. Cambridge, 1898, 1. 5291, 543, 547 f.

2 C. Innes, Lectures on Scotck Legal Antiguities, Edinburgh, 1872, p. 222.

8 The courts held by the sheriffs ‘were truly the King’s baron courts’ (Ersk.
Inst. i. 4. 2). See Kames, ¢ History of Brieves, Historical Law Tracts, No. viii.
Edinburgh, 1758, ii. p. 14. The fact that the sheriff’s court was so regarded
explains how 1t was that an appeal lay to it from the decision of a baron court
(St. 1503 cc. 41, 46, Fol. Acts, 1i. 246, 254. See also Reg. Maj. i. c. 45 Quon.
Attack. c. 9, Fol. Acts, 1. 598, 649).

4c. 19, Fol. Acts,i. 377. An identical provision occurs in the Reg. Maj. iv. 13,
Fol, Acts, 1. 634. The term freeholders’ is commented upon in the case of Duke
of Argyle v. Murray, 1740, Brown’s Suppl. v. 680. As to the attendance of
ecclesiastical persons see note 83 below, and relative text.

Sc. 19, Fol. Acts, i. 651. The sherif’s head courts are mentioned in c. §
(Fol. Aets, i. 648) of the same treatise.

6 Fol. Acts,ii. 19. Itis to be observed that the fact that the sheriff had, without
necessity, put persons beyond his jurisdiction upon an inquest was sufficient to
invalidate the subsequent proceedings (Jokn Fileming v.Jokn of Lawmondston, Skeriff-
depute of Argyle, 23rd Oct., 1479 5 Act. Dom. Cons, p. 34 ; Lord Avandale, Chax-
cellor of Scotland, v. Patrik of Cleland, Sheriff of Lanark, 12th Mar., 1478-9, Act.
Dom. Aud. p. 74).
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armys. And swa in the schiref courtis sett apone xv dais warning.
And gif it happynis at the court be wayke and not sufficiande in
the Rialte within the schirefdome the gentillis of the Regaliteis sal
compeir at the warning of the schiref with outyn prejudice of the
Regalite till enfors the courte. And thai that aucht comperance
and compeiris not salbe in an unlaw of the courte.’

Both the earlier” and the later® law recognised the principle that
no man owed suit and presence unless he was made liable thereto
by the terms of his infeftment. Where the tenure was that of
ward, the vassal was bound to give suit and presence, unless he
was expressly relieved of the obligation, for that service was of the
essence of the tenure.? What was the effect of tacking on to a
blench holding an obligation to give three suits seems to be some-
what uncertain ;' and a still more difficult problem is presented

7 Fragm. Coll. c. 19, Fol. Acts, i. 732 3 ¢ The Second Statutes of King Robert the
First,’ cap. 2, in Skene’s collection of treatises and statutes, hereinafter cited as
Skene. See ¢ Provisions of Westminster,” W. Stubbs, Select Charters, gth ed. Oxford,
1913, p. 390.

8¢.g. St. 1540, c. 6 5.f, Fol. Acts, 1i, 358.

9 Bishop of Aberdeen v. His Vassals, 1630, Mor. Dict. 15005. See the cases of
Tke King v. Joknstone of that 1lk, 20th Feb. 1502-3 ; Act. Dom. Cons. xiii. fol. 38;
and Alex. Achesoun v. Sheriff of Lanark, 27th Nov. 1555 5 Balfour, Practicks, p. 279.
Generally the service was not expressed in the charter, the common style of ward-
holding being ¢reddendo servicia solita et consueta” (Kames, ¢ Constitution of
Parliament,” Essays, Edinburgh, 1747, p. 35). Before ward-holding was abolished
by the Act 20 Geo. I c. 50, it was presumed to be the tenure of the holding
unless another manner of holding was expressed (Craig, op. cit. i. x. 27 ; Stair,
Inst. ii. 3. 31 ; iil. 5. 37 3 Ersk. Iz ii. 4. 2).

10 Dr. George Neilson kindly called my attention to the complaint of Jokn Lord
Sempill against Jokn Lord Drummond, Steward of Stratherne, 18th Nov. 1500 ; Act.
Dom. Cons. Edinburgh, 1916, ii. 438, which proceeds on the narrative that the
former had certain lands called Cragrossy, lying in the said stewartry ¢ pertenying
til him in heretage and haldin of the kingis hienes as stewart of Scotland in blanch-
ferme for thre soitis and a paire of quhite spurris, and his soitair comparand at
the Skait of Creif in to the thre hede courtis of the yeire, nevertheles the sade stewart
has distrenzeit the sade Jhone landis of ane unlaw of xls. because he comperit
nocht personalye in his courtis.” Parties compearing, the Lords decern ‘that the
sade stewart aucht nocht to call na persone nor personis duelland utouth the
stewartry naithir for ward landis nor blenchferme landis nor unlaw thame for
thair presens nor yit that thai present attornais for the sammyn, bot that thare
soyteris enter til the sade stewart courtis as effeiris, and gif the sadis soitouris beis
absent nor compeirs nocht, the sade stewart proceide and unlaw thame for thair
absense as accordis til the law.” It is easy to understand that where the lands
were held in blench farm, the addition of an obligation to give suit would not
necessarily be equivalent to an obligation to give suit and presence ; but the
scfgrence to lands held in ward makes it uncertain what were the grounds of the

ecision.



4 Sir P. J. Hamilton-Grierson

where the vassal is bound to give common suit. This term seems
to vary in meaning according to the subject matter in relation to
which it is used. In many cases it appears to purport suit at all
the courts of a sheriffdom, barony, etc. It is in this sense that it
is used in the directions for keeping the record of an English
baron court :™* ¢Then, in the first place, except in the county
court, are entered the essoigns of the court thus: A of the common
by Sof T ...and so on with the rest; and this means, A essoigns
himself of the common suit by S.’ Similarly, in c. 54 of the
treatise in Skene’s collection, entitled ¢ The forme and maner of
Baron Courts,” we find it stated that ¢ilke soyter that aught
common soyt in court may be essonzied thrice for soyt of court
altogether’; and the corresponding passage of the Quoniam
Attachiamenta™ provides : ¢ quilibet sectator curie potest se ter
essoinare a curia,” but excepts from the privilege the case of the
¢liber tenens,” who owes three suits only at his lord’s head courts.
The inference that the obligation to give common suit required a
greater number of attendances than three is supported by the
terms of a concession in favour of William of Carnys and Duncan
his son, which runs as follows: ¢Conceditur...quod ubi ipsi
tenebantur in communi secta ad curiam constabularii de L pro
terris suis de E et W, de cetero teneantur tantum in tribus sectis
per annum ad tria placita constabularii predicti capitalia apud L
tenenda.’”® The language of a proclamation dated 14th and pro-
claimed 18th April, 1502, points in the same direction. It
proceeds on the narrative that the lieges ‘are now gretlye injurit
hurt and skaithit be shirefs balzeis and utheris ministeris . . . throw
the calling of small portionaris and landit men to commoune
soyt to shiref courtis, bailze and utheris courtis, quhilks may nocht
be sustenit nor haldin up bot gret skaitht and inconvenientis.’
In view of these circumstances the King ordains for all time
coming that ‘na portionare tennent na uthir tennent immediat
to him within the availe of ten pund of new extent present entir
nor gif ony soyt or soytouris before ony shiref bailze or
uthir officaris in ony courtis bot alanerlye thre soytis at thre hede
courtis at the principale court place of the schyre and soyt in
Justice aire, and that tennentis within xl. schillingis of new extent
entir bot a soytour to ye shiref and bailze courtis and ane soytour

1 The Court Baron, ed. F. W. Maitland and W. E. Baildon, London, 1891
(Selden Society), p. 8o.

12¢, 19, Fol. Acts, 1. 651. BR.M.S. i. 180.

18 4et. Dom. Cons. xi. fol. 138 ; Balfour, Practicks, p. 276.
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ye time of ye Justice aire...” In one case the reddendo takes
the form of ®sectam generalem ad omnes curias capitales dicti
episcopatus,’’® and seems to be susceptible of the explanation
given above. There are, however, cases to which it does not
apply. It does not apply, for example, to a reddendo such as
¢ communem sectam ad curias baronie de R ad tria placita capitalia
per annum,’’® or ‘annuatim unam communem sectam ad curias
vicecomitatus de F cum wardis &c., cum contingerent.’” It will
be seen® that if a man had different lands ‘lyand discontigue’
but united in and annexed to a barony, in respect of which sasine
taken at a specified place therein was sufficient for the whole of
them, he was, nevertheless, bound to enter as many suitors, as if
the lands had not been so united and annexed, unless there was
special provision in his infeftment that one suitor should be
sufficient. It appears that the reddendo in either of the instances
quoted above was intended to supply such a provision. Further,
when lands in respect of which only one suit was due were split
up into parts, and separate parts were conveyed to different
persons, provision was frequently made that each of these persons
should contribute suit in proportion to the part conveyed to him.»
Thus we find a reddendo such as ¢ dimedietatem communis secte,’ 2
or ‘cum tertia parte quarte partis unius sectatoris ad curias.’®
The reddendo ‘unam sectam ad tria placita capitalia’*—a very
rare form—seems to be equivalent to ¢ unam communem sectam.’

When the obligation to give suit is expressed the form of the
obligation differs in different cases. Sometimes it is couched in
the most general terms, such as “sal pay...the soyte’® or
‘reddendo annuatim sectam curie.’* Sometimes the court at
which attendance was to be given is specified. Thus we find
‘sectam curie baronie de K.’® Most frequently not only the
court but the number of suits are indicated, thus—faciendo
quatuor sectas curie vicecomitatibus nostris de A ad quatuor
placita nostra capitalia infra dictum vicecomitatum annuatim
tenenda,’® or ‘tres sectas tantum annuatim ad curiam nostram de E
ad tria capitalia placita vicecomitatus tenenda ibidem’ ;% or ¢ duas
sectas ad duo placita capitalia vicecomitatus de A proximo post
festa Pasche et S. Michaelis tenenda’ ;% or ‘unam sectam curie

BBR.M.S. v. 2346. 16 R.M.S. ii. 3680. 17 R.M.S. ii. 3587.
18See note 45 and relative text. 19 See note 44 and relative text.
2 R.M.S. ii. 2776. A R.MS. v. 1829. 22R.M.S. iv. 2303 ; vi. 221.
B R.M.S. ii. 473. 24 R.M.S. ii. 3682. 25 R.M.S. ii. 1729.

6 R.MS. i. 253 7 R.M.S. i. 67. 3 R.M.S. ii. 3070.



6 Sir P. J. Hamilton-Grierson

ad capitale placitum senescallatus de K proximo post natale ibidem
tenendum.”® The question may be asked, what is the difference,
if any, in attendance required by an obligation to give ¢tres
sectas ad tria capitalia placita,” and an obligation to give ¢ unam
sectam apud A ad tres curias capitales ibidem’?% Is the latter
equivalent to ‘unam sectam ad quodlibet trium placitorum
capitalium ’ ¢ #

In some cases the obligation to give presence is expressed.
Thus we find ‘cum presentia ad duas curias capitales apud C in
festis Penthecostes et S, Martini in hieme’® and ‘faciendo dominis
de Ruthven servitium warde et relevii et homagii, venientes cum
presentia et facientes tres sectas ad tres capitales curias baronie de
R.’® The requirement of presence occurs with great frequency
in grants by religious persons or communities.* In some cases,
while suit was required at three head courts, personal presence was
required at the other courts ; * while, in others, the obligation to
give suit was transformed into an obligation to enter a suitor.
Thus, we find the expressions: ‘regi annuum sectatorem pro
secta habenda in curiis vicecomitatus de E,’ % ‘sectam . .. per unum
sectatorem ’ 3% ‘cum uno communi sectatore. ..ad omnes curias
vicecomitatus de R’ ;% ¢ cum comparantia ad tria placita capitalia
in curia de T per unum tenentem de I...."®* Sometimes the
alternative of attending in person or by proxy is given thus:
¢ respondendo cum presentiis seu sectatoribus,’*°or ‘comparendo. . .
per ipsos aut procuratores,”* or ¢per ipsos vel per essonios seu
procuratores,’** or ¢sectam et presentiam per ipsos aut inhabi-
tantes dictarum terrarum ad tria placita capitalia.”

In early documents, and in some of the decisions cited by
Balfour, we find recorded certain settled points relating to the
giving of suit. . Thus, it is laid down, in the case of an inheri-
tance (‘hereditas’) owing one suit only, that where it falls to
several heirs, he who has the chief part shall make one suit for
himself and for his co-heirs ; and that where several persons are
infeft in it, the superior shall have but one suit only, to which

2 R.M.S. ii. go7.

O R.M.S. ii. 314, 3406, 3610, 3282, 3296, 3668; iv. 2303 ; vi. 221; cp. ii.
3035. 81 R.M.S. ii. 3039.

8 R.M.S. iv. 1292 ; cp. 1708, 1778 5 v. 1336, 2021 ; iii. 2157, 2174.

B R.M.S. ii. 3113, 3128, 3227. 848 R.M.S. iv. 1708 ; v. 129, 260, 681.

% R.M.S. vi. 363, 564. 8 R.M.S. ii. 600, 37T R.M.S. i. app. i. 88.

88 R.M.S. ii. 3060. 89 R.M.S. iv. 2120. O R.M.S. iil. 2545 5 iv. 2417.

1 R.M.S. iv. 136. 2 R.M.S. iii. 2636. B R.M.S. vi. 567.
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each shall contribute for his own part, if they have not a warrant
bound to relieve them in giving the said suit.* Again, if a man
had different lands ‘lyand discontigue,” but united in and annexed
to a barony, in respect of which lands sasine taken at a specified
place wherein was sufficient for the whole of them, he was, never-~
theless, bound to enter in the sheriff court as many suitors for the
said lands as if the same had not been so united and annexed,
unless it was specially provided in his infeftment that one suitor
should be sufficient.* Again, if a man, holding lands of the King
for which he owed suit and presence, put his son in fee of the
lands to be held of himself, he was himself bound to enter suit
and give presence as the King’s immediate tenant.** Furthermore,
a vassal holding lands by service of ward and relief was bound to
give as many several suits therefor in every court as he had
several infeftments, ¢because multitude of infeftmentis inducis
and- importis multitude of suits.’* It is to be observed that
while he who held in blench farm could not be compelled, unless
there was express provision to the contrary in his infeftment, to
enter suit or give presence in his superior’s court, or in that of
the sheriff, or in the justice ayre,* yet if he entered suit or gave
presence, he was barred from alleging that his lands were held in
blench farm as before.* The suitor, except in the case where he
owed three suits only, had the right of excusing himself thrice for
non-compearance, and escaped fine if he appeared at the fourth
court and warranted his excuses.”® But if he subtracted suit or
refused to give it, he was liable to make good to his superior any

“4 Fragm. Coll. c. 20, Fol. Acts,i. 732 ; Skene, ¢The Second Statutes of King
Robert the First,” ¢. 3, we find identically the same terms used in the ¢ Provisions
of Westminster’ (a.n. 1259), Stubbs, Select Charters, he. cit. sup. As to contri-
butions to suit, see notes 20, 21.

%5 The Lord Fleming v. Lord Zester, 17th June, 1556, Balfour, Practicks, p. 277 ;
cp. St. 1503 c. 45, Fol. Aets, 11, 246.

46 Balfour, Q. cit. 47 Balfour, Joc. cit.

48 dlex. Achesoun v. Sheriff of Lanark, 27th Nov., 1555, Balfour, op. ciz. p. 279.
See ¢Provisions of Westminster,” § i. Stubbs, Selecz Charters, lc. supr. cit.

49 The King v. the Skeriff of Lanark, 7th Jan., 1510-11, Balfour, /c. cit. 'This
rule is illustrated by the numerous protestations which we find in the early sheriff
court books : £.g. David Barclay of Touch protested that he held his lands in
blench farm and that he was not bound ¢invenire sectam curie pro eis,” and that
whatever was done to the contrary should in no wise prejudice his successors
(Fife Sk. Ct. Bk. fol.1.) ; cp. cases of Earl of Drumlanrig, 1503, and Crickton of New-
hall, 1503 (Act. Dom. Cous. xiv. foll. 175, 178).

0 Quon. Attack. c. 19 ; Fol. Acts, 1. 651 ; cp. Balfour, op. cit. pp. 349 ff.
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damage which the latter might have suffered.”” Where lands
which owed suit passed to co-heiresses, suit was given by the
eldest or her husband.”®* Lastly, we may note the rule that
annexed lands owed suit in the jurisdiction within which they lay
by annexation.’®

It is plain from what has been said above that there were two
classes of suitors in the sheriff’s court. First of all, there were
those persons who were bound to give suit or suit and presence;
and, secondly, there were those who were entered by the suitors
of the first class to appear in court on their behalf. Every suitor
of the second class represented the person of a baron,** and could
by reason of his office repledge his lord’s men to the baron court
as if possessed of a royal letter of authority.®* He was required,
before being admitted by the judge, to present himself for examina-
tion in three courts; and, when approved by his co-suitors, he
could not thereafter be fined for his ignorance.”® Further, he was
bound to produce a letter under the seal of the person who entered
him authorising him to compear on his behalf.*® A single suitor
could act for more persons than one ;¥ and it seems that a single
person might enter more than one suitor as representing the same
lands.®® Sometimes a suitor was entered for one court only.*
On being entered, he took the oath de fideli administratione ;%

51 Fragm. Coll. c. 21 ; Fol. Acts, 1. 733 ; Skene, *The Second Statutes of King
Robert the First,” c. 5; Balfour, gp. cit. 278. See ¢ Provisions of Westminster,”
§ 3, Stubbs, Select Charters, loc. supr. cit. :

52 Regiam Maj. ii. 26; Fol. Acts, i. 614 ; Balfour, gp. cit. p. 241. Balfour
observes ¢ And, attour, thay and ilk ane of tham aw fealtie and suit of court to the
superior.’

53 Balfour, op. cit. p. 2753 Lord Semple, Sheriff of Renfiew, v. James Hamilton,
Sheriff of Linkthgow, 31st Aug., 1529, Act. Dom. Cons. x1. fol. 113 ; cp. St. 1503,
c. 45 5 Fol. Acts, i1. 246.

882 ¢Quilibet sectator representat personam baronis pro quo fecit sectam’
(Quon. Attack. c. 9 5 Fol. Aets, i. 649).

54 Quon. Attack. c. 115 Fol. Acts, i. 650 ; Balfour, op. cit. p. 275.

5 Quon. Attack. c. 22 5 Fol. Aets, 1. 631.

56 Balfour, /oc. cit. See Skene, ¢ The form and maner of Baron Courts,’ c. 67.

57 John Baptie was entered for the lairds of Barnbougall and Hilhouse (Lin/izAgow
Sh. Ct. Bk. 15th Jan., 1553-54, fol. 69), and John Malgask was entered for the
lairds of Cranbeth, Dovery, and Rossyth (Fifz Sh. Gt Bk. foll. 21, 40, 41).

% Monypeny of Pitmilly (i, foll. 25, 35) and Ramsay of Clatty (i4. foll. 21,
49, 51).

59 Patrik Patone for Lady Hilhouse, see note A.

% e.g. Fife Sh. Ct. Bk. fol. 1. As to the terms of the suitors’ oath, see note 100
below.
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and, in some cases at all events, he received a fee for his services.s
He could not be fined for making a bad record of a plea or claim
presented by litigants in court; for his co-suitors could have cor-
rected him, ¢such records lying in the mouth and consent of all
and not in the mouth of one unless all consent.”® Lastly, it is to
be noted that, when the cause came to judgment, the judge left
the court; in his absence ¢ the fre tenandis soytoris of the court’
settled the terms of their judgment ; and, on his return, the judg-
ment was given forth.®

The St. 1540, c. 6,% provided that “all baronis and fre haldaris
that aw sute and presens in the saidis courtis® be thare personalie
and the absentis to be amerciate with all rigor. And quha that aw
bot sute that thai send thare sutouris honest and qualifeit menne
hable to decide upounn ony causs conformand to the auld law . . .’
The terms of this enactment suggest that the privilege of employ-
ing a suitor was enjoyed by those only who owed suit—that they
alone could send “an able man to attend and serve upon inquests,” ®
while those who owed suit and presence were required to attend
in person, and had, accordingly, no concern with the entering of
suitors for the courts at which they themselves were bound to
attend.” When, however, we turn to the early sheriff court
books of Fife and Linlithgow®—and it is on these that we chiefly
rely®—we find that either the statute must be susceptible of
another construction, or that the statutory practice differed from
the previous practice. In the Fife sheriff court book the record
of the proceedings in a head court™ almost invariably commences
with a list of the lands in respect of which no appearance to give
suit or suit and presence, as the case might be, had been made

®1 Rentale Sancti Andree, ed. R. K. Hannay, Edinburgh, 1913 (Scott. Hist. Soc.),
Pp. 92, 168, 1765 Rentale Dunkeldense, ed. R. K. Hannay, Edinburgh, 1915
(Scott, Hist. Soc.), pp. 50, 57.

2 Quon. Attach. c. 22 5 Fol. dets, i. 651,
93 Assize of King David, c. 4 3 Fol. Aets, i, 317. 84 Fol. Acrs, ii. 358.
%5 7.¢. the head courts of stewards, bailies, and sheriffs.

%6 Mackenzie, ¢ Observations on the Sixth Parliament of King James V.,” Works,
Edinburgh, 1716, i. 249.

67 See notes 79, 80, 82 and relative text. % See Note 4.

6 Because they are kept with greater care than other such books, and with
greater attention to detail.

70 Such lists are sometimes found in the records of the proceedings of inter-
mediate courts in Fife.
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when the suits were called.” Prefixed to each entry is the letter
‘s’ or ‘p,’ or the letters ‘sp’ (sometimes ¢ ps’), indicating the
nature of the default, and representing respectively the words ¢in
defectu secte,” ¢in defectu presentie,’ and ¢in defectu secte et pre-
sentie.” The record also contains a list of the jurors who served
on the inquests ; and we find instances in which an entry in the
list of jurors seems to be absolutely irreconcilable with an entry
in the list of lands. Thus, for example, in the record of a head
court held at Cupar-Fife on 12th January, 1517-18,"* George
Ramsay of Clatty and John Spens of Lathalland are entered in
the list of jurors, while in the list of lands we see the entries
¢s. Clatty’ and *s. Lathalland.’™ - And the question presents itself
why are the lands of Clatty and Lathalland entered as if default of
suit had been made on a day on which it is certain that Ramsay
and Spens were present? Ramsay and Spens were both bound to
give suit and presence;™ and the only explanation appears to be
the explanation suggested by Mr. Storer Clouston, viz. that, while
Ramsay and Spens gave presence at the court, the suitors whom
they had entered for their lands failed to attend. If this explana-
tion be sound, it follows that the attendance both of the person
bound to give suit and presence and of the suitor whom he had
entered was required; and this conclusion finds support not only
in the analogous procedure in the justice ayre but in the records
of the Linlithgow sheriff court.

In the chapter of the Ordo Justiciarie,” entitled < The maner of
the Justice ayr,” the procedure as to the calling and fining suitors
and their lords is laid down in the following terms: ¢ Fyrst call
the soytoure. Syne rede the Justice powere. Syne fens the
courtis ; than tak the dempstare ande gare him be suorne. Syne
call the soytis agane; and jlka man twys; and jlka lard and his
soyt, gif ony be absent amercy the absent. Ande gif baith be
absent amercy jlk ane be thame self.” The Latin version, which
is not so clear as the Scots version in regard to the fining of both

™ The Aberdeen sheriff court books seem to have been kept in accordance with
same method. The Linlithgow sheriff court books were kept in accordance with
a method slightly different, but identical in effect (see Note 4).

"2 Fife Sk. Ct. Bk. fol. 33.
78 We find several instances of the entry ¢s, Lathalland’(Fifz Sk. Ct. Bk. foll. 10,
51, 53)-

4 There are instances in which we find the letters ¢sp’ prefixed to both Clatty
(Fife Sk. Ct. Bk. foll, 35, 64) and Lathalland (i4. fol. 64).

"c. 12, Fol. Acts, i. 707. See Skene, De Verb. Signif. pp. 73 &.
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lord and suitor, opens with the words: *In primis vocentur secte
cum dominis earundem quia, licet secte appareant, domini tamen
earundem comparere tenentur in presentia Justiciarij in suo itinere.’
This passage explains two consecutive entries in the record™ of a
justice ayre under date 3oth October, 1502 : ¢ Willelmus Douglas
de Drumlanrick sepe vocatus pro terris suis de Hawik et
non comparens in amerciamento defectu presentie,” and ‘Idem
Willelmus sepe vocatus pro secta terrarum suarum de Hawik et
non comparens in amerciamento defectu secte.” Douglas, it would
appear, was fined not only for his own failure to give presence,
but for his suitor’s failure to give suit.” No doubt the passage
of the Ordo Justiciarie™ and the entries cited above lend support to
the explanation suggested. Still, the procedure in the justice ayre
is only helpful by way of analogy, and we find ourselves on firmer
ground when we turn to the sheriff court book of Linlithgow. We
learn from the record of the head court held there on 19th January,
1541-42," that Alexander Hamilton of Baithcat and Andrew Shaw
of Polkemmat served as jurors, while their respective suitors,
David Smycht and John Mane were entered on the list of
absentees, and found liable to fine. It follows that the presence
of the person who entered a suitor did not excuse the suitor from
giving suit, or free him from penalty if absent.

It 1s, of course, to be kept in view that, in many instances, the
requirement of the obligation to give suit and presence was limited
by the terms of the infeftment to a fixed number of appearances,
e.g. to three suits at three head-courts. In such cases, a special
summons seems to have been necessary in order to secure the
attendance of both ¢lord’ and suitor at courts to which the obliga-
tion as limited did not apply.*

6 Cur. Itin. Justiciarie, 1. 159. 'Transcript in Register House, Edinburgh.

"'The obligation to appear (‘comparere’) is frequently expressed, and, in some
cases, it is so worded that it admits of appearance by attorneys or essoigners as
sufficient. Thus, we find instances in which persons bound to appear ¢ad curias
justiciarie et camerarii dicti monasterii’ could satisfy the obligation ¢ per ipsos aut
essonios aut procuratores dum requisiti forent > (R.M.S. iv. 1631, cp. 1771, 1832).

78 The terms of the doom of the deemster (judiciarius) of Parliament in the case
of Douglas v. Dundas of that IJk, 7th October, 1476 ; cp. Dischingtoun v. Biset, 12th
June, 1478 (Aect. Dom. Aud. pp. 5%, 66; Fol. Acts, ii. 114, 117), in its reference
to the practice of the justice ayre seems to point in the same direction,

79 See Note 4 below. 80 See note 27 above.

81 See note 5 above and relative text. The laird of Lag was bound to give one
suit only at the head court of Dumfries (R.M.S. iii. 395), yet we find him serving
on inquests at other courts (Dumfries Sk. Ct. Bk. passim). Whether he did so in
obedience to a summons or because it was his pleasure we cannot say.
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It is also to be remembered that in some instances the special
terms of his charter provided that the vassal might give presence
by proxy*2—a privilege which, in the time of Craig, prelates seem
frequently to have enjoyed.®

What, then, was the object served by the entering of suitors,
and what was the function which they performed? There
is abundant evidence to show that attendance in court was
regarded in Scotland, as in England,* not as a privilege but as a
burden. It seems not unlikely that it was a general disinclination
to perform this public duty that compelled the Legislature to
make special provision for a sufficient supply of jurors.® Exemp-
tions from attendance were granted always as benefits * and some-
times as rewards;® and the numerous protestations to which we
have referred above ® indicate a desire to be freed from the
obligation to attend. It is quite true that attendance by proxy
was permissible only in certain cases: the privilege was not, except
in the cases mentioned above, extended to those who owed suit
and presence. Still, it was none the less welcome to those who
enjoyed it.%

Besides acting as an attorney, the suitor served upon inquests.”
An interesting example has been pointed out to me by Mr. R. K.

82 See notes 40, 41, 42, 43, 77 above and relative text. It was perhaps in virtue
of some such provision that the sheriff admitted William Bell for Alexander
Livingstone ¢ to keep his presens at the said court for the ladye of Grugfuit’ (Lix-
lithgow Sh. Ct. Bk. 1551-54, fol. 27). Such a case must have been exceptional, for
we find many instances in which women were fined in default of suit and presence,
e.g. Elizabeth Keith in respect of the lands of Strabrok (. fol. 20). Suitors were
frequently entered for women (see 5. fol. 42).

lx. 52,

84 Pollock and Maitland, op. cit. i. 537 £, 543, 547. Freeholders who were bound
to give suit at the county, etc., or at their lords’ courts, were privileged by the
Statute of Merton, a.p. 1236, to give suit by attorney. This general concession
was new, although for a long time past the greater men had been permitted to
send their stewards or a deputation of villagers.

85See note 6 above. Not infrequently proceedings were adjourned because of
¢ debilite of courte’ (e.g. Fife §4. Ct. Bk. foll. 14, 15, 27).

8 See the proclamation quoted above (see note 14 and relative text), and
R.M.S. ii. 320, 733, cp. 495 ; iii. 2213.

87 R.M.S. ii. 1809 ; iii. 2174, 2638.

88 See note 49 above. It is but fair to say that one instance has been noted in
which the protestor asserts that he is the only person entitled to give suit and
presence (Linlithgow Sh. Ct. Bk. 1556-59, fol. 53).

89 See note 82 above and relative text.

9 See note 66 and relative text.
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Hannay in the ‘¢Inquisitio regis Alexandri de contencione inter
magistrum et fratres de Soltre et Walterum de Moravia super
traua bladi de carucis suis,”® of which the terms are as follows :
¢Inquisitio facta per preceptum domini regis in pleno comitatu
comitatus de Roxburgh . .. per antiquiores patrie qui melius
veritatem super hoc noverint, scilicet per Ricardum lambes secta-
torem baronie de Ecfurde et per quatuor de fidelioribus hominibus
tocius baronie predicte, et per Hugonem sectatorem de superiori
Cralyng et per quatuor de fidelioribus hominibus tocius dicte
baronie, et per Ricardum sectatorem baronie de Hetoun et per
quatuor [de] fidelioribus ejusdem baronie.” It is true that in some
sheriffdoms the assize was generally composed of landed proprietors
in the case both of inquests held at head courts and inquests held
at intermediate courts. This statement holds especially true of
Fife ; but even there we find exceptions to the rule; and,in other
sheriffdoms—Dumfries, for example—the lists of jurors, while they
commence with the names of landed men, include the names of
many persons without territorial designations. Unfortunately,
the documents do not supply us with the means of determining
whether the latter were or were not suitors. '
The selection of the jurors lay with the sheriff, except in those
cases where they were named in the brieve, and it was his duty to
choose “certain lauchfull menne maist worthie and qua beste knawis
the verite.” ® These men described as ¢ probi et fideles homines
patrie,” ¢ probi et fideles homines antiquiores patrie,’ or ¢ probi,
fideles, liberi et legales homines patrie,” were the class of persons
from which, according to the directions in the King’s brieves,”®
the jurors were to be chosen. It may be observed that these
directions were contained not only in retourable but in non-
retourable brieves, e.g. in brieves of perambulation ;® and, if
the sheriff put upon the inquest persons not belonging to this
class, the whole proceedings were liable to be quashed.” A

S Registrum domus de Soltre, ete., Edinburgh, 1861 (Bannatyne Club), pp. 38 ff

%2 Skene, De Verb. Signif p. 24 ; cp. Regiam Maj. i. c. 11, and Quoniam Attach.
. 52 (Fol. Aects, i. 602, 657).

98 Fol. Acts, 1. 99-100, 657.

9¢.g. the case of William of Knollis, 19th January, 1484-85, Act. Dom. Conc.
P- *95; cp. St. 1579, c. 17 (Fol. Acts, iii. 144).

% Cp. the case of the 450t of Dunfermline with that of William of Sidserfe, 19th

and 22nd March, 1478-79, respectively, Act. Dom. Cone, p. 24. See also Jokn
Flemyng v. Jokn Lawmonstoun, Skeriff-Depute of Argyle, 25th October, 1479, ib. 34.
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litigant seems to have been entitled to take exception to the
sheriff’s choice; but, if not taken timeously, the exception was
disregarded.*

But the suitors discharged, it is thought, functions more impor-
tant than those of attornies or jurors. We find instances recorded
in the early sheriff court books in which the judge ‘avisit’ with
assessors. Thus, in a complaint by a tenant for wrongous ejection,
the sheriff-depute, ¢ being avisit with his assessoris,” disposed of
the case; and, in 2 question regarding rights of occupation,
he ‘avisit with ye baronis, frehaldaris and assessoris to thame,’
and thereafter gave judgment as to the future possession of the
lands.”™ It seems to be little, if at all, short of certain that these
assessors were the suitors of court. Suitors were, as we have
seen,” admitted to office only after they had satisfied those who
had already been entered of their knowledge of law and legal
practice. The sheriff summoned the court and presided over it,
but he did not make the judgment.® The judgment was made
by the suitors ;'® and, accordingly, if the doom was “evil gevin

9 James Hoppringall, 19th June, 1480, Act. Dom. Conc. p. 53.

97 Fife Sh. Gr. Bk. foll. 37, 52 ; cp. fol. 48. See also the fragment of the Ayr
Sk. Ct. Bk. (1556) and the Linlithgow Sh. Ct. Bk. (1541-61), fol. 21.

98 See note 55 above and relative text.

9 Cp. Pollock and Maitland, sp. ciz. i. 548, cp. 551 ; P. Vinogradoft, Villainage
in England, Oxford, 1892, p. 370. The terms of the St. 1496, c. 3 (Fol. Acts,
il. 238), suggest that the sheriffs were wanting in legal acquirements. It provided
that the eldest sons of barons and freeholders of substance should attend the
grammar schools ¢quhill thai be competenlie foundit and have perfite latyne,” and
should remain for the next three years at the schools of art and law, ‘sua that thai
that ar shireffis or jugeis ordinaris under the Kingis hienes may have knawlege
to do Justice, that the pure pepill sulde haue na neid to seik ower souerane lordis
principale auditoris for ilk smal iniure.”

100 Balfour (Practicks, p. 275) speaks of ‘the suitar or dempstar of court’ (cp.
the case of James Lord Hamilton, 10th Oct., 1478, Act. Dom. Conc. p. 7). The
deemster was one of the suitors specially appointed, and seems in some cases, at all
events, to have been the recipient of fees (Rentale Sancti Andree, ut. supr. cit. pp.
92, 168, 176). His doom expressed the joint determination of the suitors (see
notes 62, 63 and relative text). The terms of the suitor’s oath were as follows :
¢quod ipse veram et fidelem recordacionem in illa curia faciet ; et quod legale et
fidele judicium dabit secundum scientiam sibi 2 Deo datam ; et quod in omnibus
aliis articulis ad officium sectatoris pertinentibus secundum intellectum suum
legaliter et fideliter deserniet durante tempore’ (Fol. Acts, i. 683). The
observations of Professor Vinogradoff (/&c. cit) as to the import and essential
character of the judgments given in the manorial court may, it is thought, be
applied, mutatis mutandis, to the judgments of the suitors in the sheriff’s court
in Scotland. ‘It is,” he says of the litigation in the court of the manor,
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and wele again said,” it was, not the judge, but the suitors and
those who had entered them who were subjected to penalties.'

On a consideration of the evidence adduced, it seems to us that
it supports the following propositions :

1. It was obligatory to give suit and presence only when an
obligation to that effect was imposed by the terms of the
infeftment. Where, however, the tenure was that of ward,
the obligation was implied if not expressed or explicitly
discharged.

2. The obligation to give suit or suit and presence was satisfied
only by appearance at all courts held by the sheriff, unless its
extent was limited by the terms of the infeftment to a fixed
number of appearances, e.g. to three suits at three head courts.

‘Interesting from two points of view ; it involves statements of law and decisions
as to the relative value of claims. In both respects the parties have to refer to
the body of the court, to its assessors or suitors ... Inquisitions are made and
juries formed quite as much to establish the jurisprudence of the court as to
decide who has the better claim under the said jurisprudence. Theoretically
it is the full court which is appealed to, but in ordinary cases the discussion rests
with a jury of twelve or even of six. 'The authority of such a verdict goes back,
however, to the supposed juridical sense or juridical knowledge of the court as a
body. Now it cannot be contested that such an organisation of justice places
all the weight of the decision with the body of the suitors as assessors.” The
last sentence of the quotation seems to us to apply in terms to the dooms of
the Scots sheriff court, although the suitors mentioned in it correspond to those
whom we have called suitors of the first class rather than to those who were
‘entered’ suitors (see note §34 above and relative text). We may note in this
connection the opening words of c. g of Quoniam Attackiamenta (Foi. dets, 1. 649) :
“In quolibet comitatu de regno potest quelibet libera persona reddere judicium
pro qua parte litigancium dum tamen non sit suspecta,’ etc.

101 If any one thought himself aggrieved by the ¢parcial malice’ or ignorance
of an assize, he could by means of a2 summons of error bring the matter directly
before the Lords Auditors or the Lords of Council ; and, if he made good his
case, the jurors were punishable according to the provisions of the Regiam
Majestatem ¢ de pena temere jurancium’ (St. 1471, c. 9, Fol. Aets, ii. 100 ; Regiam
Maj. i. c. 13), except those of them who could prove that they had expressed
their dissent from the finding (Morice M*Nesche, 5th July, 1476, Act. Dom. Aud.
P. 43 ; Forbes, 19th May, 1491, i. p. 159 ; Lawsnne, 4th February, 1491-2,
ib. p. 162 5 cf. The King v. Persons of Inquest, 27th December, 1478, Acz. Dom.
Conc. p. 19). Presumably, a baron or freeholder who had served on an inquest
and had concurred in its doom, which was afterwards ¢falsed,” was also liable
to fine. We have not found any express statement on the point; and it is
impossible to construe the word ‘sectator’ as used in c. g of the Quomiam
Attackiamenta (Fol. Acts, i. 649) as including the baron or frecholder who was
himself a juror and had not entered a suitor, owing to the terms of the last
paragraph of the chapter: ¢quod quilibet sectator representat personam baronis
pro quo fecit sectam.”
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In the case of three head courts requisition by summons to appear
was unnecessary ; in the case of other courts it seems to have
been essential.

3. He who owed suit only could relieve himself of the burden
of attendance at court by entering a suitor to give suit on his
behalf. But he who owed suit and presence was bound to appear
in person. He could enter a suitor and, if he did so, that suitor
was bound to appear ; but his appearance did not, except in the
cases mentioned above, free the man who had entered him from
the obligation to give presence.

4. The most important function of the ¢entered’ suitors was
not merely to determine claims of right, but to supply the law
upon which the determination was to be rested. It seems probable
that the barons and freeholders who were put upon inquests were
selected more because of their acquaintance with the facts of the
case than because of their legal knowledge ; and that it was the
suitors’ part to keep them right as to the law involved and as to
the procedure to be followed ;—an advisory function which was
gradually displaced as the judges acquired the knowledge requisite
to the unassisted administration of the law.

P. J. HamiLtoN-GRIERSON,

NOTE 4.

Excerprs FROM THE LinviTHcow SHERIFF CourT Book
(1541-1561), foll. 9, 10, 12.

Curia capitalis vicecomitatis de Linlithgw tenta et inch<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>